La Cour suprême du Canada a récemment rejeté la demande d'autorisation d'appel de l'affaire Reece v. Edmonton (Ville), -une décision (2 contre 1) de la Cour d'appel de l'Alberta -qui portait sur le droit de simples individus de demander une intervention judiciaire au nom des animaux. Dans le présent article, l'auteur examine les conséquences de cette [TRADUCTION] « occasion ratée » de développer un important domaine du droit relatif à l'intérêt public, et de traiter les questions sérieuses qui étaient soulevées dans l'appel; il tente d'expliquer pourquoi la Cour suprême aurait dû rendre une décision différente.
No matter how deserving a case you think you might have, the odds are never in your favour when seeking leave to appeal a decision to the Supreme Court of Canada. In a quiet period, parties bringing an application have about a fifteen percent chance of success, while the numbers can drop to less than one in ten in busy years. 1 Notwithstanding these odds, and despite losing both at trial and before the Alberta Court of Appeal, the appellants in Reece v. Edmonton (City) 2 probably felt optimistic in taking their chances and seeking leave. The major issue in the case -whether advocacy groups could receive public interest standing to litigate on behalf of an animal against a decision made by a public body -was novel, and had the potential to interest the Supreme Court.
3 More significantly, the decision on appeal had generated a powerful and lengthy dissent from Catherine Fraser, the Chief Justice of Alberta. Given the importance of this last element in the leave process, 4 there was every reason to believe the case would make it before Canada's highest court and open the door to the justice system for those who wish to defend the interests of animals, a cause some have described provocatively as "the next great social justice movement". 5 It was not to be, however. Instead of becoming the first case to ever reach the Supreme Court on an animal law related issue, 6 Reece v Edmonton (City) was summarily dismissed, with costs awarded against the applicant.
7
This brief commentary focuses on the implications of the Supreme Court's decision to deny leave to appeal this novel and interesting decision.
Reece v Edmonton (City) centered on Lucy, a 36-year-old female Asian elephant who lives at the Edmonton Valley Zoo. She is currently the only elephant in the zoo, and advocates have been trying for years to have her moved to a sanctuary in a warmer climate, where she can enjoy the company of other elephants.
8
The zoo has consistently refused, contending that Lucy receives excellent treatment, and that moving her would be dangerous because of an existing respiratory condition.
Eventually, the stalemate prompted animal advocates to seek a declaration from the Alberta Court of Queen's Bench stating that the City was in violation of provincial regulatory legislation governing the care of animals.
9 At trial, the claim In particular, the Animal Protection Act, RSA 2000, c A-41, s.2, which makes it an offence to permit an animal in one's care to be in distress.
was struck out both as an abuse of process and on the ground that the claimants lacked standing to bring the application on Lucy's behalf. The decision was then upheld on appeal. According to a majority of the Court of Appeal, the proceedings were an abuse, effectively because it was improper for a private applicant to attempt "to obtain a declaration that a particular respondent was in violation of a penal statute". 10 Allowing the case to proceed would have frightening consequences, and might encourage "superior courts to review every operational decision made by government".
11
In a dissenting opinion, Fraser CJA took a very different tack. Taking an expansive view of the right to access justice, she concluded that legal actions should not be dismissed at an early stage except in "plain and obvious cases".
12
Moreover, motions to dismiss should not succeed "where novel, that is arguable, difficult or important, points of law are in dispute", as doing so "would stifle the evolution of the common law".
13
In her view, the claims raised on behalf of Lucy were novel, but nonetheless justiciable, as at the heart of the case lay a critical question: "Is there no one who can intervene under any circumstances no matter how egregious to protect vulnerable animals from mistreatment by government?"
14
Though she did not answer this question, as it was not before the court, Fraser CJA was of the view that the subject matter was too important to warrant the application being dismissed as an abuse of process. As such, she would have reversed the trial judge's decision to quash the application, and let the matter proceed to trial.
It is impossible to know exactly why the Supreme Court denied leave to appeal, as, in accordance with the Court's practice, reasons were not provided.
15
Given the starkly differing viewpoints presented by the majority and dissenting opinions at the Alberta Court of Appeal, one has to imagine that the Supreme Court was simply not convinced of the case's "public importance".
16
This notoriously elusive criterion -the subject of extensive criticism from those who would prefer a clearer threshold in this area 17 -seems to require that leave seekers raise a fundamental issue of importance to the nation that goes beyond the merits 10 Reece, supra note 2 at para 24.
11
Ibid at para 35.
12
Ibid at para 48.
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Ibid.
14 Ibid at para 162.
15
In R v Hinse, [1995] 4 SCR 597 at para 8, Lamer CJ, explained the practice, stating that "The ability to grant or deny leave represents the sole means by which this Court is able to exert discretionary control over its docket. In order to ensure that this Court enjoys complete flexibility in allocating its scarce judicial resources towards cases of true public importance, as a sound rule of practice, we generally do not convene oral hearings on applications for leave, nor do we produce written reasons for our grants and denials of leave". of a particular case.
18 It helps if the case raises a novel point of law. 19 Correctness of the lower court's decision is not a critical aspect of the determination, though leave is more likely to be granted where there is reason to be concerned with a legal position taken in the courts below.
On the surface, the facts of Reece v Edmonton (City) do not seem to scream "public importance", as the case did not directly impact the interests of even a single human. 20 Instead, the application concentrated on the interests of an elephant -a non-human animal, designated by the law as a piece of property owned by the Zoo 21 -and asked whether important decisions relating to this creature's well-being should be reviewable in the courts. One can to a certain extent understand if the Supreme Court decided that one elephant's care was simply not a matter of public importance warranting its attention.
22
This result is highly unfortunate, for, like many cases that appear straightforward at first instance, the ramifications of Reece v. Edmonton (City) extend well beyond one particular elephant. In a nutshell, the case asks how obligations to animals under human care should be discharged, whether governments can act in contradiction of their own laws without fear of interference -at least where human interests are unaffected -and, on a meta-level, whether it is possible for legal duties towards animals to have meaning or utility, where the State shows no interest in enforcing them.
In its judgment, a majority of the Alberta Court of Appeal appears to have concluded that the State has full and unreviewable control over the protection of animals, and that individuals seeking to act on behalf of such animals should stay on the sidelines. Its reasons for reaching that conclusion are not unassailable, however. In a recent commentary upon the decision, 23 Katie Sykes and Vaughan Black were highly critical of the jurisprudence relied upon by the majority as determinative of the case, noting that all of the cases cited involved one private actor attempting to enforce the criminal law against another, and that no Canadian This is not in any way intended to demean the importance of this case for Lucy, or the efforts of the advocates. Elephants are very special creatures who are thought to suffer horribly when kept without companions, and it is laudable that so many advocacy groups are fighting so hard to have them moved to better places. Indeed, Zoocheck has had success in moving elephants from a number of zoos, including those housed in Toronto. See K Grant, "Toronto Zoo's Elephants Set for Late Summer Move to California", The Globe and Mail, (19 June 2012) online: The Globe and Mail <http://www.theglobeandmail.com/news/toronto/toronto-zoos-elephants-set-for-latesummer-move-to-california/article4352939>. The point being made here is simply that the Supreme Court rarely sees cases that do not directly or indirectly benefit a human plaintiff in a tangible way. case had ever explored whether a private citizen could bring the same type of claim against a public actor. The pair was also skeptical of the majority's decision to resort to the abuse of process doctrine without considering in any depth the importance of public access to the courts, and "the availability of judicial review of governmental action that is alleged to be unlawful, or conversely the immunity of such action from judicial oversight".
24
Shawn Fluker also questioned the Court of Appeal's refusal to let the case go forward. In a blog post on the subject, 25 he argued that Slatter JA's decision for the majority to quash the claim on procedural grounds reflected a stolid and unnecessary adherence to legal positivism, one that dramatically overstated the potential consequences of allowing the case to proceed. 26 As a result, a valuable chance to explore the merits of the contesting groups' claims on behalf of Lucy within a clear factual context was lost. Fluker also critiqued the majority for neglecting important aspects of the case in reaching its decision: first, the fact that the applicants were actually attempting to advance the interests of a sentient being who could not come before the court herself; 27 and second, that the applicants were not randomly attacking a private decision but were instead effectively critiquing the government's failure to hold itself to account. 28 Looked at in light of these criticisms, one can see that Reece v. Edmonton (City) in fact raised a number of interesting legal questions directly connected to the ability of citizens to access the justice system on behalf of animals who may be enduring a great deal of harm and suffering. 29 Indirectly, the case also asks whether an entity like the Edmonton Zoo, with its vested economic interest in keeping Lucy, 30 should be able to make what amounts to a virtually unreviewable decision about an animal's care.
Sadly, the decision of the majority of the Alberta Court of Appeal to stop the process before considering its merits is all too familiar, as challenges to the status quo raised on behalf of animals almost always run into this sort of jurisprudential Fluker took particular issue with Slatter JA's contention that the application was "asking the Court to operate the zoo… [or] review every decision of government".
27
As noted by Sykes & Black, supra note 23 at 154, "it is unlikely that [a claim of unsuitability for judicial review] would be made if the interests of human beings, rather than animals, were at stake". 28 Or, as Fluker puts it, "it is a mockery of the law to expect the Attorney General to prosecute the executive in this case". Fluker, supra note 25. Fraser CJA similarly noted, that the majority ignored the fact that there were no alternatives to the action, in that "[a] reasonable and effective alternative to a proceeding holding the executive branch to account cannot logically be a proceeding which can only occur with the effective consent of the executive branch". Reece, supra note 2 at para 191, 29 To be clear, it was at no stage established that Lucy was suffering, though the applicants put up an impressive array of facts to prove this contention. Because this was a summary application to dismiss, the facts were effectively accepted as tendered, with the application being considered strictly on legal grounds. Reece, ibid at para 15. 30 Again, this is not intended to disparage the zoo, which may well have had the best of intentions towards Lucy, but one cannot ignore the potential for a conflict of interest here. Zoos are in the profit-making business. Their animals are, in effect, their "merchandise", and it is conceivableand there are many examples of this occurring -that zoos will make decisions in their own best interest, and not those of the animal.
trap. Simply put, the law as it currently exists is just not designed to allow legal review of decisions made regarding animals, primarily because these animals are the objects of rights-holders, rather than rights-holders themselves.
31 Animals lack the legal personhood required to pursue their own claims, and the courts have been parsimonious about permitting sympathetic human claimants to take legal action on the animals' behalf.
32 Most challenges designed to help animals are cut off at the knees, either on the ground that the applicants lack standing to continue, or, as in this case, as abuses of the court's process. For this reason, the courts rarely consider the substantive issues in question, to wit: (1) should concerned individuals ever be able to act on behalf of animal interests, especially where those interests are contrary to those held by property owners, and (2) when can individuals challenge a government's refusal to protect animal interests in compliance with a public statute designed to accomplish that feat?
Whatever one thinks of the ultimate merits of these questions, or of the criticisms leveled at the majority decision in Reece v. Edmonton (City), it is difficult to see how they can be summarily dismissed when they were convincing enough to prompt the Chief Justice of the Alberta Court of Appeal to write a lengthy judgment exploring the reaches of the abuse of process doctrine in civil cases involving public bodies and the ability of the justice system to extend notions of justice to non-human animals, both matters that Canadian courts have never before considered in any detail. Notwithstanding Fraser CJA's revolutionary opinion, 33 this remains the most difficult obstacle faced by animal advocates trying to advance their cases: getting judges to accept that legal issues involving animals are challenging and worthy of their attention. Despite achieving some progress at a societal level, 34 the pervasive view of "it's only an animal" remains hard to shake in the courtroom, and it is difficult to imagine this factor did not have some impact on the Supreme Court's decision. Sykes & Black, supra note 23 at 147, noted their surprise at the wide-ranging discussion in the opinion, noting that while animal law issues are gaining prominence in scholarly and public debate, "to see them addressed at all in an appellate court decision is surprising, and… to see [the issues] given such thorough and sincere consideration is little short of astonishing". The Supreme Court's decision to refuse leave stands in stark contrast to the recent trend in foreign jurisdictions. After decades of ducking these sorts of questions, courts around the world are cottoning on to the fact that animal issues raise matters of societal importance that are in fact justiciable. perhaps the most famous animal law case ever decided anywhere. The decision is of course important for its substantive result, which shut down the foie gras industry in Israel and demanded that the government of Israel comply with its own animal welfare legislation.
38 But almost as important was the Court's attitude to the issues being considered, and the seriousness and depth with which these were treated. Consider this excerpt from the majority judgment, written by Judge Strasberg-Cohen:
The issue is complex, the problem is complicated and the decision is not simple. It requires the creation of a multi-factorial system of balances, taking into account "the essence and importance of the conflicting principles, our perception of their relative superiority and the amount of protection we wish to grant to each principle or interest"... On the one hand lies the interest of protecting animals and their welfare. On the other hand lies the right of a person to use animals for his livelihood and welfare.
39
Judge Strasberg-Cohen was correct. Questions involving the best way to reconcile the interest of animals and competing human needs and desires are complex, and the answers not always apparent. In her lengthy, carefully considered opinion in Reece v. Edmonton (City), Fraser CJA demonstrated that the judicial creativity needed to develop the law in this area is possible, and, moreover, that there are good reasons to think "outside of the box" where non-human animal interests are at stake. As she noted: Some may consider this appeal and the claims on behalf of Lucy inconsequential, perhaps even frivolous. They would be wrong. Lucy's case raises serious issues not only about how society treats sentient animals -those capable of feeling pain and thereby suffering at human hands -but also about the right of 36 See for e.g., "The Oxen Festival Case", where Brazil's Supreme Court banned the popular oxen festival, on the grounds that it caused cruelty to the animals, described by L Clayton, "Overview of Brazil's Legal Structure for Animal Issues", (2011) Without question, the legal context and procedural rules in Israel that allowed this claim to be brought are quite different, and the applicants had a much easier time getting the case to court in the first place. Nonetheless, the basics of the claim -a request for the judiciary to compel action by a government body that was refusing to act -are not dissimilar from Reece v. Edmonton (City).
Noah, supra note 37 at para 1. the people in a democracy to ensure that the government itself is not above the law.
40
As this excerpt from Fraser CJA's opinion implies, the biggest hurdle to overcome in asking courts to reconsider established doctrine and take a bold new approach to an area of human interaction that has never previously been the subject of judicial supervision is the reflexive tendency towards dismissal, derision and scorn. In declining leave to appeal, the Supreme Court effectively concluded that issues surrounding animal care were not important enough at this juncture to warrant further discussion. This maintenance of the status quo is disappointing, 41 as, owing to the aforementioned procedural hurdles and costs of litigation, cases of this nature are not being mounted regularly. Furthermore, those that do come forward are unlikely to receive a platform as rich as the dissenting opinion provided by Fraser CJA in Reece. Sadly, the refusal to grant leave on this occasioncompounded by the Court's dubious decision to add insult to injury and order costs against the applicants, 42 public interest litigants with limited resourcesensures that it may well be a long time before the questions at stake in Reece v Edmonton (City) achieve the national platform they so richly deserve.
Reece, supra note 2 at para 39.
41
For a similar argument in regard to environmental claims, see H McLeod-Kilmurray, "Does Preserving the Environment Advance or Conflict with Social Justice and Human Rights" (2010) 50 SCLR (2d) 465 at 497, who notes that "if litigants perceive a trend of refusing leave in environmental cases, this may dissuade environmental litigants from even seeking to litigate, and this in itself is a serious access to justice -and to that extent a social justice -problem".
42
Though it is hardly uncommon for the Supreme Court to award costs against the losing party on an application seeking leave to appeal, the decision is entirely discretionary. A quick perusal of the Court's leave decisions reveals that a substantial number of civil claims are, in fact, dismissed without costs against the unsuccessful applicant. The Court's decision to impose costs in this case goes against a growing line of argument suggesting that public interest litigants with meritorious claims should not be the subject of such costs orders, even when their claim is unsuccessful. See C Tollefson, "Costs in Public Interest Litigation Revisited" (2009) 39 Advocates' Q 197. The award seems to imply a perceived lack of merit in the decision to seek leave to appeal, which is simply astonishing given the presence of Fraser CJA's dissenting opinion.
